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Abstract 

With the continuous development of intellectual property pledge financing, the 
economic value of unregistered well-known trademarks is gradually discovered. 
However, relevant laws have not make clear provisions on the pledge of unregistered 
well-known trademarks, and there are also many disputes in the academic circle, which 
makes many obstacles to the pledge financing of unregistered well-known trademarks. 
In the intellectual property pledge financing, the object problem is the foundation. The 
pledge of unregistered well-known trademark has a social foundation, and the market 
value far exceeds most of the similar registered trademarks, so China's law protects 
unregistered well-known trademarks, the pledge of unregistered well-known 
trademark is of great significance. 
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1. Introduction 

At the present stage, benefiting from the active exploration and innovation of government 
departments at all levels and financial institutions in intellectual property pledge financing, the 
"intellectual property" of patents and trademarks as "assets" has become an important 
financing channel for some small and micro enterprises. China's trademark pledge financing is 
still in the initial stage. Although the market value of unregistered well-known trademarks far 
exceeds most of the similar registered trademarks, It does not have publicity because it has not 
been registered, and China has not established a publicity system for the registration or record 
the unregistered well-known trademarks, the relevant business is still blank. At present, China 
has established a relatively complete unregistered well-known trademark protection system, 
and the effect of the unregistered well-known trademarks isin fact no different from the 
registered well-known trademarks.Based on this, this article tries to conduct a systematic 
interpretation of unregistered well-known trademarks and demonstrate the necessity of 
unregistered well-known trademarks. 

2. The Premise and Effectiveness of The Protection of Unregistered Well-
Known Trademark 

The current Trademark Law in China implements the principle of balancing of interests, 
provides three protection for the unregistered well-known trademark: not maliciously rush 
registration the unregistered well-known trademark used by others; The prior user of an 
unregistered well-known trademark is entitled to the prior right of use, thus restricting the 
rights of the registered trademark owner; An unregistered well-known trademark of another 
person shall not be used as a shop name in an enterprise name. Compared with other 
unregistered trademarks, unregistered well-known trademarks have the strict constituent 
conditions and the strongestforce of law. 
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2.1. The Components and Protection Conditions of Unregistered Well-Known 
Trademarks 

The components of an unregistered well-known trademark include the following three aspects. 
One is the regional scope requirements. China's Provisions on Recognition and Protection of 
Well-Known Trademarks and the Judicial Interpretation on the Protection of Well-known 
Trademarks both limit the regional scope to "in China". The second is the reputation 
requirements. Provisions on Recognition and Protection of Well-Known Trademarks revised in 
2014 have deleted "enjoy a high reputation", and China's Trademark Law does not stipulate 
that well-known trademarks need to "enjoy a high reputation". The reason is that well-known 
trademarks do not reflect the quality level of goods and services in essence, but only reflect the 
Breadth and depth of consumers' awareness of trademarks. Third, the breadth and depth 
requirements of public trademark recognition. With the amendment of the Trademark Law in 
2013, Provisions on Recognition and Protection of Well-Known Trademarks in 2014 amended 
this requirement of well-known trademarks from "widely known to the relevant public" to 
"well known to the relevant public". Literally, the modification of "knowledge" to "familiar" 
means that the recognition standards of well-known trademarks have been improved, and the 
relevant public's awareness of well-known trademarks needs to be increased. 

According to the provisions of paragraph 2 of Article 13 of the Trademark Law, unregistered 
well-known trademarks must meet the following two conditions before obtaining protection. 
First, one is to copy, imitate and translate unregistered well-known trademarks, and there is 
the possibility of confusion.Although there is no fundamental difference in the general 
trademark infringement judgment standard and the terms of "copy, imitation, translation" and 
"trademark", But in paragraph 2 of article 13 of the trademark law "copy, imitation, translation" 
and "easy to cause the mix of" unregistered well-known trademark infringement judgment 
standard and the Trademark Lawprescribed in paragraph 2 of article 57 on the same 
commodity to use its registered trademark similar trademark, or on the similar products to use 
its registered trademark of the same or similar trademark, There is no essential difference in 
the judgment criteria for infringement of common registered trademarks, which can easily lead 
to confusion. 

2.2. Legal Effect of  Unregistered Well-Known Trademark 

A well-known trademark is also a symbol, but what is hidden behind this symbol is good 
business reputation. The registered well-known trademarks have not change the nature of the 
symbol because of their registration, and it is no essential different from the unregistered well-
known trademarks [1]. The only difference between registered well-known trademarks and 
unregistered well-known trademarks is whether they are registered in the Trademark Office. 
The "goodwill" of well-known trademarks is accumulated through actual use, and the 
"registration" has little impact on the process of such goodwill accumulation.Unregistered well-
known trademarks have achieved a well-known degree through use, Thus exemption from 
registration has obtained the same trademark right as the registered trademark. It can be said 
that China's Trademark Law has actually given the unregistered well-known trademark the 
trademark right equivalent to the registered trademark. In fact, the unregistered well-known 
trademark system is a special way to obtain trademark rights under the trademark right system, 
and a way to obtain trademark rights due to reaching a well-known degree [2]. Therefore, the 
legal effect of unregistered well-known trademarks and registered trademarks should be the 
same: not only can prevent others from rush registration, apply for invalid trademark snatched 
by others, but also can stop others from making confusing use and ask for damages.At the same 
time, like registered trademarks, unregistered well-known trademarks can be used by transfer, 
permission to use and pledge. 
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The only difference is that the registered trademark has publicity due to its registration, while 
the unregistered well-known trademark is determined by the Trademark Office, trademark 
Review and Adjudication Board or the people's court in individual cases, and there is no public 
announcement procedure for trademark registration. At the same time, according to the 
Judicial Interpretation of well-known Trademark Protection and the Provisions on Recognition 
and Protection of Well-known Trademarks, the recognition of well-known trademarks is only 
effective in individual cases in principle, and it is difficult to have the same effect in all 
trademark disputes like registered trademarks. 

3. The Social Basis of Unregistered Well-Known Trademarks Pledge 

3.1. Intellectual Property Financing Show Its Value 

According to the statistics of BrandFinance website, by the end of 2020, China's overall brand 
value was $1,87642.98 billion, It is second only to the U. S. total of $2,3738.342 billion, ranking 
second in the world for six consecutive years [3]. At the same time, China has issued a series of 
policy documents to optimize the external environment of intellectual property pledge and 
actively explore the problem of innovative small and medium-sized enterprises through 
intellectual property pledge. In 2010, the Ministry of Finance, the Ministry of Industry and 
Information Technology, the China Banking Regulatory Commission, the State Intellectual 
Property Office and other ministries and commissions jointly issued the Notice of 
Strengthening Intellectual Property Pledge Financing and Evaluation Management to Support 
the Development of Small and Medium-sized Enterprises, establishing and improving various 
mechanisms of risk management, evaluation management and intellectual property transfer of 
intellectual property pledge financing. In 2019, the Banking and Insurance Regulatory 
Commission, the State Intellectual Property Office, the State Copyright Administration jointly 
issued the Notice on Further Strengthening the Intellectual Property Pledge Financing Work, 
make clear provisionsto expand the scale of intellectual property pledge financing , encourage 
commercial banks to enterprise patent, trademark use, copyright and other related intangible 
assets packaging portfolio financing, enhance enterprise compound value, expand the financing 
amount. In practice, various regions have also formed replicable advanced experience in 
practice, for example, Jiangsu Province introduced insurance into intellectual property pledge 
financing and promoted the "government and financial insurance" mode. By the end of 2020, 
the effective number of invention patents in China was 3.058 million. Among them, 530,000 
invention patents were authorized in 2020 [4]. By the end of 2020, there were 30.173 million 
registered trademarks, of which 5.761 million were registered in 2020. According to the 
statistics of the State Intellectual Property Office and the China Banking and Insurance 
Regulatory Commission, in 2020, the registered amount of China's patent and trademark 
pledge financing in China reached 218 billion yuan, up 43.9% year on year, and the number of 
pledge items was 12,100, an increase of 43.8% year on year, achieving the largest growth in the 
"13th Five-Year Plan" period [5]. 

After ten years of vigorous promotion, the scale of intellectual property financing in China has 
achieved rapid growth, but the overall development level is still low, and the pledge of 
unregistered well-known trademarks is still blank, which requires further developing the 
pledge financing of unregistered well-known trademarks to meet the financing needs of 
trademark holders. 

3.2. The Limitations of Unregistered Protection of Well-Known Trademarks 
Are Gradually Prominent 

It has been 20 years since the establishment of the well-known trademark protection system in 
2001, and profound changes have taken place in the level of social development, opening up to 
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the outside world and the concept of household consumption. The protection system of 
unregistered well-known trademarks established based on the TRIPS Agreement provides legal 
guarantee for unregistered well-known trademarks, but compared with registered well-known 
trademarks, China's protection of unregistered well-known trademarks is still insufficient, 
mainly reflected in the following aspects: First, adhere to the principle of regional nature. As 
mentioned above, the regional scope of unregistered well-known trademarks in China is limited 
to "in China"; second, there is no cross-class protection for unregistered well-known 
trademarks. At present, China is still based on the "confusion theory", and the protection of 
unregistered well-known trademarks is limited to the copying, copying or translation of similar 
goods or services, leading to the common phenomenon that unregistered well-known 
trademarks are rush registration in cross-categories in practice [6]. The "weak protection" of 
unregistered well-known trademarks has become an obstacle to the pledge financing of 
unregistered well-known trademarks. 

3.3. Well-Known Trademarks Not Registered In Time Is Not Intentionally 

Generally speaking, the failure to register well-known trademarks is mainly caused by the 
following three situations: First, some foreign well-known trademarks enter the Chinese 
market late, or the trademarks have been maliciously robbed, and most of them are trademarks 
that have high international visibility but have not yet applied for registration in China. For 
example, IKEA "IKEA" domain name infringement case, Muji trademark right dispute case, 
French wine "CASTAEL" Chinese trademark rush registration case, etc., have caused 
widespread discussion and controversy; second, the trademark is difficult to register due to its 
own reasons, the trademark itself is also relatively low in significance. The most representative 
is Mengniu "acid milk" trademark infringement and unfair contest dispute, because the "acid" 
and "milk" indicate the product characteristics and main raw materials, resulting in trademark 
registration application failed to be approved by the trademark office, Mengniu through 
continuous advertising investment and use, finally recognized as a well-known trademark, is 
also the first non-registered well-known trademark identified by the court through civil 
proceedings in China; third, the use of trademark ownership due to special historical 
background, no subject can apply on behalf of the right holder. The trademark infringement 
case of "Xinhua Dictionary", which was rated by the Supreme People's Court as the "Top ten 
Cases" in 2017, The Beijing Intellectual Property Court ruled that "Xinhua Dictionary" 
constituted an unregistered well-known trademark, the defendant compensation liability for 
infringement, become our first judgment infringement unregistered trademark liability of 
effective judgment, in the unregistered trademark judicial practice has a landmark [7]. 

4. The legality of Unregistered Well-Known Trademark  

Trademark registration, in principle does not protect unregistered trademarks, but 
unregistered well-known trademarks not only objectively has produced actual interests, and 
the actual interests have exceeded the same or similar commodities of most registered 
trademarks, in accordance with the requirements of interest balance theory, it is necessary to 
provide corresponding protection for unregistered well-known trademarks. 

4.1. Background of Trademark Right Legislation in China 

The "registration doctrine" is adopted for the acquisition of trademarks in China. The general 
provisions and branches of the Trademark Law mainly stipulate the registration and 
management of trademarks. Article 1, Article 3 of the Trademark Law stipulates that the 
trademark registrant shall enjoy the right of exclusive use of the trademark and be protected 
by law. The owner of an unregistered trademark shall not enjoy the right to exclusive use of the 
trademark. Articles 75 and 79 of the Guarantee Law stipulate that the right of exclusive use of 



Volume 2 Issue 10, 2021 

DOI: 10.6981/FEM.202110_2(10).0044 

323 

Frontiers in Economics and Management 

ISSN: 2692-7608 

trademarks that can be transferred according to law can be pledged. It can be seen that the 
object of trademark right pledge in China is limited to the right of exclusive trademark use that 
can be transferred according to law, which is in line with the provisions of the Trademark Law. 
In the academic circle, a considerable number of scholars have also limited the object of 
trademark rights to registered trademarks, believing that unregistered trademarks do not 
enjoy trademark rights. For example, Professor Zhang Xujiu in his Trademark Law Tutorial 
defined the trademark right as "trademark right is the right of the trademark registrant to the 
registered trademark"; Professor Liu Chuntian defined in his Intellectual Property Law as 
"trademark right to the trademark owner to control the registered trademark"; Professor 
Zhang Yumin defined the trademark right as "the trademark registrant to control the registered 
trademark and prohibit infringement by others". 

Under registration doctrine, even if the trademark has not been put into use, the trademark 
owner enjoys the complete trademark right as long as the trademark office successfully passed 
the registration examination. From a world point of view, Registrationism is the mainstream of 
the trademark acquisition system. Germany, Japan and China chose Registrationism at the 
beginning of the trademark system legislation. The United Kingdom, France and other countries, 
even the countries that originally adopted the usage model, have gradually established the 
registered trademark system through legislation [8]. Registrationism has the following 
advantages over the usage doctrine. First, it helps to realize the objectivity of the establishment 
of rights. Through the administrative organs to publicize the trademark registration behavior, 
even if the trademark has not been put into use, as long as the registered trademark has been 
obtained through registration.The validity scope of the trademark under the use doctrine 
depends on the size of the trademark popularity, and the popularity belongs to the subjective 
category, which leads to the lack of objectivity in the validity scope of the trademark validity 
under the use doctrine. Second, it helps to clarify the ownership relationship of rights. Through 
the objective judgment of the relationship before and after the application, avoid the right 
disputes caused by the use of use. Third, to promote the function of goodwill condensation in 
trademarks.Under the registration system, even if the trademark has not been put into use, it 
can be registered, so that the trademark owner can rest assured to invest funds to advertise 
their trademark, to realize the function of protection of commercial logo by law. After all, 
China's trademark acquisition adopts "Registrationism", and the understanding of the 
effectiveness of unregistered trademarks should be explored within the existing legal 
framework, and on the basis of not derogating the function of Registrationism. 

4.2. The Legitimacy of Protect Unregistered Well-Known Trademarks 

In China, like most countries, provides protection against used unregistered trademarks 
through the Trademark Law or the Anti-Unfair Competition Law. From the trademark law 
"protect the interests of trademark owners, safeguard the interests of consumers, maintain fair 
market competition "andanti-unfair competition law "operator interests, consumer interests 
and social and public interests" legislative purpose, the two laws for the protection of 
unregistered well-known trademarks are realized through the maintenance of trademark 
information function [9]. That is, through the protection of trademark information function, 
trademark owners can use trademarks to effectively promote goods or services, make 
consumers easily obtain real goods or service information, reduce consumer transaction costs, 
the efficiency of market commodity exchange and information transparency can be improved, 
and reduce the occurrence of unfair competition phenomenon. 

Unregistered well-known trademark in the process of long-term use accumulated the operator 
high reputation, established between operators and consumers far more than similar general 
unregistered trademark stability, can reflect trademark to trademark transmission essentially 
trademark significance of goods or service information, in the communication system between 
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manufacturers and consumers play the role of code [10]. From the perspective of trademark 
holders, whether registered trademark or unregistered trademark subject is equal market 
operators, the only difference between the registered well-known and unregistered well-
known trademarks is whether to complete the trademark registration procedure, behind the 
operators through efforts and efforts to win goodwill is the same, its trademark interests should 
obtain equal protection. Therefore, providing a certain degree of protection of unregistered 
well-known trademarks also reflects the basic requirements of the balance of interest theory. 

4.3. The Current Situation of Protection of Unregistered Well-Known 
Trademarks in China 

Although China has established a relatively complete protection system for unregistered well-
known trademarks, there is still a gap between them and practical requirements due to the 
rapid development of market economy and the limitations of legislation. The remedy of the 
Trademark Law for the protection of unregistered well-known trademarks is limited to the 
cessation of infringement, and cannot apply other civil liabilities in accordance with the 
relevant provisions of the Trademark Law on the protection of the right to exclusive use of a 
registered trademark, such as the elimination of impact and compensation for losses. Some 
scholars believe that "registration" is in the central position in the Trademark Law, and the 
protection of unregistered well-known trademarks generated by "use" can only fall to a 
secondary position. The civil liability for infringing on unregistered well-known trademarks is 
limited to stopping the infringement, which is the manifestation of the "moderate protection" 
of unregistered well-known trademarks [11]. However, restricting the civil liability for 
infringement of unregistered well-known trademark to stop infringement not only violates the 
legislative purpose of trademark Law to protect the interests of trademark owners, but also 
does not accord with some judicial practices in which courts support the claims for damages of 
unregistered well-known trademark owners. In the "Xinhua Dictionary trademark 
infringement case", the Beijing Intellectual Property Court ordered the defendant Chinese 
Teaching Press Co., Ltd. to compensate the plaintiff for 3 million yuan in economic loss while 
identifying "Xinhua Dictionary" as a well-known trademark. For the trademark law article 13 
and the limitations of article 14, according to the judicial interpretation of article 9, judicial 
practice has given the unregistered well-known trademark the same civil relief right, broke 
through the trademark law on the protection of confusion theory, the well-known trademark 
against dilution system into the field of judicial practice. Within the existing legal framework, 
the judicial department has broken through the limitations of the relief means of unregistered 
well-known trademarks through judicial interpretation, which releases the signal that China's 
attention and protection of unregistered well-known trademarks are constantly strengthened. 
To provide more comprehensive and higher trademark legal protection for unregistered well-
known trademarks not only meets the functions of well-known trademarks and the inherent 
requirements of trademark value protection, but also is conducive to curb malicious rush 
registrationtrademark and hitchhiking and create a good business environment. 

For the phenomenon that the current legislation does not match the actual needs of the 
protection of unregistered well-known trademarks, it is urgent to make it clear in the 
trademark law that trademarks are well-known as an independent way of trademark right 
generation, on the basis of giving unregistered well-known trademark legal status, give the 
unregistered well-known trademark and the same civil relief rights, strengthen the protection 
of the unregistered well-known trademark infringement relief, especially improve the 
infringement of unregistered well-known trademark damage relief. 



Volume 2 Issue 10, 2021 

DOI: 10.6981/FEM.202110_2(10).0044 

325 

Frontiers in Economics and Management 

ISSN: 2692-7608 

5. The Significance of Unregistered Well-Known Trademark Pledged 

The unregistered well-known trademark system has established a trademark right acquisition 
system beyond the registered trademark, but subject to thePrinciple of individual Case 
Determination, the system has not yet given full play to its institutional value. From the three 
requirements of pledge target's property, can be pledge and alienability, the unregistered well-
known trademark has high commercial reputation and market value, accord with the property 
requirements; the unregistered well-known trademark has been administrative or judicial, has 
the determined scope of application, accord withthe alienability requirements. Since China's 
Property Law limits the scope of available trademarks to the right of exclusive use of registered 
trademarks, unregistered well-known trademarks can not be pledged. 

5.1. Conducive to Improving the Protection System of Unregistered Well-
Known Trademarks 

Unregistered well-known trademarks have high goodwill and brand value, Compared with the 
registered trademarks, infringement of unregistered well-known trademarks only needs to 
bear a minor tort liability. Therefore, cases of infringement of unregistered well-known 
trademarks occur frequently [12]. Although the unregistered well-known trademark in fact 
enjoys the rights of the trademark right, the identification of the well-known trademark is only 
individual Case effect in principle, and it is difficult to have the same effect in all trademark 
dispute cases as the registered trademark. At present, in addition to the trademark examination 
and registration system, China has not established a public system of unregistered trademark 
registration or filing. If it can be registered through pledge, the registered unregistered well-
known trademarks can have the legal effect of the registered trademarks, which is conducive 
to improving the protection of the unregistered well-known trademarks. 

At the same time, trademark right pledge is effective as the pledge contract signed by both 
parties and the pledge registration by the administrative department. As mentioned above, the 
Trademark Law, third amended in 2013, clearly protected well-known trademarks for the first 
time, and in fact gave the right of unregistered well-known trademarks equivalent to registered 
trademarks, and the current Provisions on The Registration Procedure of Pledge Right to 
Exclusive Use of Registered Trademarks still lack the relevant registration procedures of 
unregistered well-known trademarks. Due to the "individual Case Determination", 
unregistered well-known trademark lack of publicity congenitally. In addition, lack of 
corresponding public registration system, cannot produce confrontation effect to the third 
person, financial institutions will face the risk of same unregistered well-known trademark is 
pledged and transfer at the same time, or the risk of multiple transfer, bank and other assignee 
or pledgee rights conflict, does not conform to the principle of prudent operation of financial 
institutions. In my opinion, the Trademark Office, as the competent department of trademark 
registration and trademark pledge registration. In my opinion, the Trademark Office, as the 
competent authority for trademark registration and trademark pledge registration, takes the 
lead in exploring the use of pledge registration as a platform for temporary publicity. Before 
the unregistered well-known trademark goes through the registration process, it is an efficient 
and low-cost approach to give unregistered well-known trademark publicity instead of 
trademark registration. 

5.2. Conducive to Driving the Development of Trademark Pledge Financing 
Business 

In the first half of 2020, a total of 4,678 patents and trademarks were pledged nationwide, 
involving a total amount of 85.3 billion yuan.Among them, the amount of patent pledge was 
65.1 billion yuan, up 61% year on year; the number of patentpledged items was 4171, up 54% 
year on year; the total amount of trademark pledge was 20.2 billion yuan, up 8.8% year on year, 
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and the number oftrademark pledged items was 507, up 34% year on year [13]. The above data 
show that the scale of trademark pledge financing is far behind the patent pledge.In my opinion, 
the main reason is that the value of trademark right is easy to influence by many factors such 
as business conditions, consumer preferences, product quality and other factors, and 
trademark pledge contains more risks than patent pledge. Trademark right is not only hard to 
value, but also the non-renewal after expiration, non-use for three consecutive years, the third 
party objection to trademark right may lead to the cancellation of trademark right, and its value 
will no longer exist. The above reasons cause financial institutions will undertake huge risks in 
trademark pledge, not very motivated, of course. However, the goodwill accumulated by 
unregistered well-known trademarks due to long-term steady operation is much higher than 
that of similar general registered trademarks. The trademark right is obtained through the case 
identification rather than the registration procedure, which avoids the above risks. Therefore, 
opening the pledge of well-known trademark will help crack the current situation of trademark 
right pledge is difficult to promote in China. 

6. Conclusion 

With the continuous development of intellectual property pledge financing, the economic value 
of unregistered well-known trademarks has been gradually discovered. However, China's 
relevant laws on unregistered well-known trademark pledge financing are still unclear, and 
there are many disputes in academic circles, which makes the application of unregistered well-
known trademark pledge financing exist many obstacles. In China, the effectiveness of 
unregistered well-known trademarks is in fact no different from registered well-known 
trademarks, and the market value of unregistered well-known trademarks generally far 
exceeds most of the similar registered trademarks, but compared with the rapid development 
of financing of registered trademark pledge, the use of unregistered well-known trademarks 
lags significantly behind obviously. In the face of the legislative shortage and practical 
difficulties of unregistered well-known trademark pledge financing, it is an important subject 
that the academic circle should pay close attention to deeply study it. 

At present, China attaches great importance to the protection and application of intellectual 
property, regards perfecting the protection and application system of intellectual property 
rights as a key work of the 14th Five-Year Plan, encourages banks and other financial 
institutions to actively launch innovative financial products in intellectual property pledge 
financing, and enrich the financing channels for small and medium-sized enterprises. Therefore, 
China should be based on the current situation of the protection and application of unregistered 
well-known trademarks, learn from the successful experience of promoting trademark pledge 
financing, on the basis of fair protection of unregistered well-known trademark interests, 
establish a scientific and perfect unregistered well-known trademark constitution custody 
financing system, promote the healthy development of intellectual property pledge financing in 
China. 
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