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Abstract 

Application is one of the two most important driving wheels in intellectual property 
chain, Intellectual property pledge financing is an important way to use intellectual 
property and an important measure to realize the national intellectual property strategy. 
At present, China has only made the corresponding legal provisions on patent pledge. 
Whether the patent right can be pledged repeatedly is not clearly defined. There are also 
many disputes in the academic circles, which makes it difficult to make better use of 
patent rights in pledge financing. The repeated pledge of patent rights is in line with the 
legislative purpose of China 's patent law, conducive to giving full play to the value of 
patent rights, and also has the support of legislation and practice in foreign countries. 
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1. Introduction 

As a large module of intellectual property, the use of patent value plays an irreplaceable role in 
science and technology small and medium-sized enterprises. At present, China only makes 
corresponding legal provisions on patent pledge, and does not make clear provisions on patent 
repeated pledge, which leads to the attitude of patent repeated pledge has been in a negative 
state. It not only restricts the development of patent pledge system in China, but also is not 
conducive to the maximum use of patent guarantee value. This paper combines the practical 
experience of countries and the specific analysis of patent repeated pledge, and puts forward 
some opinions on the feasibility of patent repeated pledge. 

2. Overview of patent repeated pledge 

2.1. Concept and Significance of Patent Pledge 

2.1.1. Concept of Patent Pledge 

The meaning of patent pledge should first understand the concept of pledge. Pledge is to ensure 
the performance of the debt. The debtor or the third party transfers the movable property or 
right certificate owned by the debtor to the creditor for possession. When the maturing debtor 
fails to perform the debt, the discount or auction or sale proceeds are paid preferentially. In the 
eighteenth chapter of the Civil Code issued in our country, the pledge made a clear provision, 
according to the different pledge can be divided into chattel pledge and right pledge, patent is 
a kind of intellectual property rights, belongs to the category of right pledge. Patent right is the 
result of intellectual labor of invention-creators, and the obligee has exclusive right to 
implement all, use, income and disposition of invention-creators. Due to the intangible 
particularity of the subject matter, the pledge of rights is different from the chattel pledge of 
entities in the form of realization of creditor’s rights and transfer and possession of subject 
matter. The pledge of rights is guaranteed by the property rights of its rights, and is not 
guaranteed by the whole right. Therefore, it can be considered that the pledge of patent rights 
refers to the debtor or the third party taking the transferable patent rights it owns as the 
guarantee of debt. When the debt expires, the debtor fails to perform the debt or the agreed 
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realization of the pledge occurs, and the creditor has the right to give priority to the payment 
of the price obtained from the discount or auction or sale of the guaranteed patent rights. 

2.1.2. Significance of patent pledge 

First, it is conducive to increasing the vitality of the pledge market. The pledge market has long 
been a market for pledges of movable assets, and pledges of patent rights or even intellectual 
property rights have not been favored by all parties and not given much attention. However, in 
practice, the pledge of intellectual property rights is often not favored by banks. Compared with 
tangible movable assets, the value and stability of intangible intellectual property rights have 
greater risks, and there is greater resistance from all parties in the actual promotion process. 
During the 12 years from October 1996 to October 2008, the State Intellectual Property Office 
registered a total of 470 patent pledges, averaging only 30 or so per year, which shows how 
difficult it is to implement intellectual property pledges in practice. This was the first patent 
pledge bank loan in China. After this beginning, the pledge of intellectual property rights has 
gradually received attention, plus the guidance and support of the government and the 
preferential national policies, the pledge of intellectual property rights in China has gradually 
shown great vitality. The Law on the Progress of Science and Technology promulgated on July 
1, 2008 and implemented on October 1 of the same year clearly stipulates that the state 
encourages financial institutions to carry out pledge business of intellectual property rights. 
Among intellectual property pledges,pledges of patent rights account for another two-thirds of 
intellectual property pledges, and in 15-18 years, the number of patents filed in China has 
reached the top in the international arena. It is evident that patent rights can bring great vitality 
to the pledge market and promote the economic development of the pledge market. 

Secondly, it is conducive to the expansion of financing channels for science and technology-
based SMEs. Financing is an effective way to solve the capital problem, but nowadays the trend 
of financing is more and more difficult, especially for science and technology-based SMEs lack 
of physical collateral, the financing problem is even worse. Although science and technology-
based SMEs have intellectual property with high gold content, they have no way to use these 
assets for financing, which adds great difficulties to the operation of enterprises. As China 
carries out pilot projects of intellectual property financing pledges in various regions, the 
number of patent rights pledged, cases are increasing year by year. By 2020, the total amount 
of patent and trademark pledge financing nationwide reached 218 billion yuan, an increase of 
43.9% year-on-year, of which the pledge of patent rights was close to two-thirds of the total 
amount. It has effectively helped science and technology-based SMEs to solve corporate 
financing problems, promoted the development of science and technology-based SMEs, 
encouraged confidence in the development of intellectual property rights, and created a good 
environment for the development of science and technology. 

Again, in line with the innovation-driven development concept. The 18th Party Congress clearly 
proposed that "scientific and technological innovation is a strategic support for improving 
social productivity and comprehensive national power, and must be placed at the core of the 
overall national development". On September 5, 1988, when meeting with President Husak of 
Czechoslovakia, Deng Xiaoping made the important assertion that "science and technology is 
the first productive force". On September 12 of the same year, when listening to the work of the 
leading comrades of the Central Committee, he pointed out that: we should pay attention to 
education and science and technology. The importance of science and technology should be 
fully understood. In early 1992, during his visit to the South, Deng Xiaoping again stressed that 
science and technology are the first productive forces. A breakthrough in the field of high 
technology drives the development of a number of industries. The vigorous development of 
patent pledge is precisely in line with the concept of innovation-driven development, especially 
a kind of affirmation for science and technology-based SMEs. 



Volume 2 Issue 9, 2021 

DOI: 10.6981/FEM.202109_2(9).0055 

390 

Frontiers in Economics and Management 

ISSN: 2692-7608 

2.2. The concept of repeated pledge of patent rights 

Repeated pledges of patent rights are, literally, multiple pledges of patent rights. The 
understanding of the duplicate pledge of patentrights is to be sorted out on the basis of the 
pledge of patent rights in conjunction with the relevant concepts and provisions of the duplicate 
pledge. Article 414 of our Civil Code specifies the order of satisfaction when the same property 
is mortgaged several times, legally affirming the repetitive mortgage nature of the mortgage. 
Duplicate mortgage is a mortgage in which the debtor or a third party pledges the same 
mortgage in order to secure multiple claims, resulting in the existence of multiple mortgages 
on the mortgage. The purpose of repeated pledge of patent rights, like repeated mortgage, is 
also to pledge multiple times in order to secure the performance of multiple debts. When the 
debt expires or the pledge right is realized in accordance with the agreement, the discount or 
the proceeds from auction or sale will be paid in priority in accordance with the relevant 
regulations and order. 

3. Relevant Legislative Provisions and Deficiencies of Repeated Pledge of 
Patent Rights 

3.1. Legislative Provisions Related to Repeated Pledge of Interest Rights 

The relevant legal provisions regarding the repeated pledge of patent rights are not clearly 
stipulated in the Civil Code, nor are they overly elaborated. Patent rights belong to intellectual 
property rights, and the relevant regulations of the State Intellectual Property Office are 
consulted, and the main provisions are as follows. 

In 2017, the State Intellectual Property Office updated and issued the Measures for Registration 
of Pledge of Patent Rights, which stipulates in Article 12(k) that the pledge shall not be 
registered if "the patent right has been applied for registration of pledge or is in the period of 
pledge". Article 444 of the Civil Code of China clearly stipulates that if the property right in a 
patent is pledged, the pledge right is established when the pledge is registered. Combined with 
this provision, the regulations of the State Intellectual Property Office can be said to explicitly 
deny the repeated pledge of patent rights. Searching the official website of the State Intellectual 
Property Office, the latest "Notice on the Registration of Pledge Rights" was released in 2016, 
in which some questions about the registration of pledge rights were answered, among which 
the questions related to the duplicate pledge of patent rights are about the several cases in 
which the pledge rights are not registered, the last one being "Repeated pledge of the same 
patent right." As early as 1996, the State Intellectual Property Office issued the "How to Register 
the Patent Right Pledge Contract", which clearly pointed out that "regarding whether the patent 
right can be repeatedly pledged, the General Principles of the Civil Law, the Security Law and 
the Patent Law of China have all provided that the patent  

right shall not be registered. Considering the special nature of the pre-patent pledge, the pre-
patent pledge cannot be repeated under the current conditions". Repeated pledge of patent 
rights has been negatively treated by the State Intellectual Property Office from the very 
beginning to the present, and the relevant departmental regulations and documents also clearly 
stipulate that repeated pledge of patent rights cannot be registered as pledge and cannot be 
established as pledge. 

The relevant provisions of the State Intellectual Property Office shall be carried out in 
accordance with the law. In the part of the Civil Code issued by China regarding the pledge of 
rights, the provisions for the pledge of patent rights are Article 440 which stipulates that the 
patent rights that can be transferred can be pledged, and Article 444 stipulates that the pledge 
of patent rights shall be registered as a condition for the establishment of the pledge. The Civil 
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Code does not clearly present the provisions on repeated pledges of patent rights, and the 
provisions on pledges of patent rights are not overly presented and overly discussed. 

3.2. Inadequacy of legislative provisions relating to repeated pledge of patent 
rights 

The legal provisions of repeated pledge of patent rights do not have relevant clear provisions 
in China. Repeated pledge of patent rights belongs to the pledge of rights, and there is no 
relevant provision on this content in the content of the pledge of rights in China's Civil Code, 
but only from the basic issues of the pledge of patent rights. Patent right pledge is an important 
pledge mode in China's intellectual property pledge, and occupies an irreplaceable and 
important position in the pledge economy. The problem of repeated pledge of patent rights is a 
problem that must be solved to improve the pledge system of patent rights. With the rapid 
development of science and technology-based SMEs in China in recent years, more and more 
science and technology-basednterprises have been established, and the problem of repeated 
pledge of patent rights has become a problem faced by science and technology-based SMEs, 
which need funds for their development and cannot meet the needs of the enterprises in the 
face of the mortgage and pledge of assets of the entities, which contain The enterprise needs 
capital for its development, but in the face of physical assets such as mortgage and pledge, it 
cannot meet the needs of the enterprise. Therefore, we should face the problem of repeated 
pledge of patent rights, refer to the implementation of foreign countries, combine with the 
development level of China, and make relevant legislative provisions as soon as possible, not to 
completely prohibit it, and should clarify the feasibility of repeated pledge of patent rights, give 
the right holder more freedom of choice and freedom of transaction, so as to maximize the 
development of capital accommodation. 

One of the most important issues to be resolved in the caseof duplicate pledgesof patent rights 
is the issue of the order of payment to creditors after the debt has matured. Repeated pledge of 
patent rights is a pledge of property rights in patent rights as the subject of pledge to secure 
multiple debts, which involves multiple creditors. Inquiries into China's laws, whether the 
General Principles of the Civil Law, the Security Law, the Patent Law or the Civil Code that has 
been promulgated, there are no legal provisions of this kind.The establishment element of 
patent pledge is registration, then on the issue of the order of payment, the relevant legal 
provisions of the duplicate pledge of patent rights can be referred to the relevant provisions of 
the mortgage on the duplicate pledge of payment, the registered one has priority over the 
unregistered one, the first registered one has priority over the later registered one, and the 
unregistered one is registered in proportion to the claim. 

4. Theoretical Divergence and Review of Repeated Pledge of Patent Rights 

4.1. Theoretical Differences on Repeated Pledge of Patent Rights 

Although the feasibility of repeated pledge of patent rights is not explicitly stipulated in China's 
legislation, repeated pledge of patent rights has always been considered feasible in the 
theoretical circles and is also a general trend in the development of repeated pledge of patent 
rights. The doctrines against repeated pledge of patent rights can be roughly divided into two 
categories. The first view is that repeated pledge of patent rights refers to the act that after the 
first pledge of patent rights, the value of the collateral exceeds the value of the secured claim 
and the excess is used by the pledgee to create security for other claims.This viewpoint mainly 
considers that in the process of repeated pledges of patent rights, restrictions are imposed on 
the secondary pledge or multiple pledges, i.e. the subject matter of the subsequent pledge 
cannot affect the subject matter of the former pledge, and there are also certain restrictions on 
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the total pledge amount, i.e. the total amount of the pledge cannot exceed the total amount of 
the pledge of patent rights and can only be pledged within this range. 

The second view is that duplicate pledge, which is the pledgee's property right in its patent right 
to more than one creditor at the same time, this view is that duplicate pledge of patent right is 
not restricted, when pledging, the pledgee can pledge it to more than one creditor at the same 
time, such view involves the issue about duplicate pledge of patent right after the debt is due 
regarding the order of payment. The mainstream view is that the condition for the 
establishment of the pledge in the patent right pledge is registration, and in the actual process, 
the patent right does not really exist in the pledge process due to its special intangible nature, 
so reference can be made to the order of satisfaction in the repetitive pledge regarding the 
realization of the debt at maturity. 

4.2. A Review of the Theoretical Divergence of Repeated Pledge of Patent 
Rights 

The first view seems to be more secure than the second view, but it is more difficult to operate 
in practice, the most important of which is the valuation of the patent right. It is difficult to 
achieve theoretically accurate division. Secondly, the purpose of repeated pledges of patent 
rights is to promote the use of patents and encourage their creation. If the repeated pledges are 
limited to the residual value, it is undoubtedly not very helpful to most small and medium-sized 
enterprises of science and technology and other enterprises with a few patents. This in turn 
discourages enterprises from making multiple pledges and does not help the economic vitality 
of the pledge market.Compared with the first view, the second view is more suitable for the 
purpose of repeated pledge of patent rights. In the process of repeated pledging of patent rights, 
the purpose is precisely to give full play to the property value of patent rights and bring 
economic maximization to the enterprise, and when the enterprise can make use of repeated 
pledging of patent rights, it is beneficial to the enterprise to expand the scale of operation and 
promote sustainable development. In addition, the establishment of pledge is established by 
the delivery of movable assets on the pledge of movable assets, while the pledge of rights, due 
to its intangible and special nature, cannot be transferred in the actual operation process, 
therefore, the law of China stipulates that the pledge of rights, such as patent rights, shall be 
registered to register as a condition for the establishment of pledge, therefore, for the pledge of 
patent rights, there is no transfer of delivery, combined with such situation can refer to The 
relevant provisions of repeated pledge to the relevant provisions. In the Interpretation of the 
Supreme People's Court on Several Issues Concerning the Application of the Security Law of the 
People's Republic of China,it is stipulated that if the claim secured by the mortgagee exceeds 
the value of its collateral, the excess shall not have the effect of priority payment. In the second 
view of the repeated pledge of patent rights, the meaning it intends to express is more like the 
interpretation made by the Supreme People's Court in this regard. In the process of repeated 
pledging of patent rights, there is no excessive restriction,but in order to protect the rights and 
interests of creditors, the amount of security in excess of the value of patent rights no longer 
has priority. The civil law is about autonomy of meaning, under the premise that both civil 
subjects are based on their true will, the second view is more in line with the actual situation 
within the scope of the law, which is not only conducive to promoting the vitality of the 
economic market,but also can greatly enhance theenthusiasm of enterprises in the research 
and development of intellectualachievements such as patent rights. 

5. Theoretical Divergence and Review of Repeated Pledge of Patent Rights 

Although the current legal provisions of the patent right repeated pledge has not been given a 
proper name in law, but this is only because the current legislative technology and supporting 
measures can not meet the inevitable trend of the patent right repeated pledge. In addition, it 
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is also in line with the original legislative intent of China's patent law, which is to make full use 
of the value of patent rights; in many developed countries, the feasibility of repeated pledge of 
patent rights has also been affirmed for practical reasons. 

5.1. Consistent with the legislative purpose of our patent law 

Article 1 of China's patent law provides that: this law is enacted in order to protect the 
legitimate rights and interests of patentees, encourage inventions and creations, promote the 
application of inventions and creations, enhance innovation, and promote scientific and 
technological progress and economic and social development. This article clearly stipulates the 
legislative purpose of China's patent law, which is to protect the legitimate rights and interests 
of patentees, encourage and promote inventions and creations, and promote technological and 
economic development. Then for science and technology-based enterprises, how can we 
encourage them to increase their research and development efforts and improve the 
enthusiasm of innovation. They should be allowed to see the value of the fruits of their 
intellectual labor. Repeated pledges of patent rights can give full play to the role of property 
value in patent rights and help enterprises to obtain further financing for further development 
and to increase and speed up the research and development of new technologies and their 
promotion and application.Secondly, the first sentence of Article 1 of China's patent law is to 
protect the legitimate rights and interests of the patentee, and this sentence should be 
understood from several aspects. China has given the patentee the exclusive right to implement 
his patent, which includes the right to dispose of the patent, and the patentee has the right to 
dispose of his patent rights. The pledgor may assign or license the patent right with the consent 
of the pledgee, but the proceeds shall be paid in advance or withdrawn. Based on the principle 
of freedom of contract, whether the pledgee can re-pledge the patent right is a matter of 
negotiation between the pledgee and the pledgee. Therefore, the law should allow the repeated 
pledge of patent rights under the premise that both parties are voluntary. 

5.2. It is conducive to fully utilizing the value of patent rights 

The purpose of patent right pledge is to guarantee the claim, so as to ensure that the creditor's 
legitimate rights and interests can be compensated in a timely manner when the debt is due 
and cannot be settled. The value of the patent is not fully utilized and is limited. Referring to the 
order of payment of repeated pledges, when the patent right is repeatedly pledged, the pledgee 
establishes multiple pledges on its patent right, which does not mean that each of these pledges 
will be realized, and the pledgee fulfills the debt to the first creditor, then the value of the 
pledgee's patent right in the second pari passu position will become the first pari passu position 
for priority payment at this time, when the pledgee has only partially fulfilled the debt, then 
after realizing the value of the patent right After the priority creditor is paid, the remaining 
value can still be paid to the remaining pledgee. In this way, the value of the patent right can be 
fully utilized, and the enterprise can obtain more financing opportunities, which can broaden 
the source of funds and maximize the efficiency and value. 

5.3. National practices show that repeated pledges are practical and feasible 

A review of foreign information reveals that the vast majority of developed countries have 
provided in their laws for allowing repeated pledges of patent rights, and have made 
corresponding rule improvements to ensure the feasibility of repeated pledges of patent rights 
and to maximize their value. Representative countries include Sweden, Japan and the United 
States. In 1987, the Swedish Parliament voted to adopt the Patent Act No. 1330, which stipulates 
that if it is agreed that a patent right or patent application is pledged to several persons, the 
pledge of the first application received by the patent office shall have priority unless otherwise 
specified. In this way, the provisions clearly stipulate that patent rights can be pledged 
repeatedly and provide for the order of effectiveness, which encourages the patentee to use the 
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value of patent rights for financing and takes into account the protection of the interests of the 
pledgee. In Japan, the provisions on repeated pledge of patent rights are stipulated in the Patent 
Law of Japan, and intellectual property rights, as a type of civil property rights, are not 
essentially different from traditional civil property rights. Therefore, the Japanese Civil Code 
provides that multiple pledges of the same movable property may be created to secure several 
claims. Combined with the provisions of the Patent Law, this provision also applies to the pledge 
of rights and to the pledge of patent rights, and it can be said that the pledge of patent rights is 
repeated in a positive manner. Finally, in the United States, the patent right, as the object of 
security interest, is subject to the relevant provisions of the chattel mortgage, and the concept 
of pledge applied to the and the concept of pledge applied to the pledge of patent right in our 
country, and the feasibility of repeated pledge is stipulated in the Uniform Commercial Code of 
the United States.Repeated pledge of patent rights is in line with the trend of the development 
of pledge of patent rights, which is conducive to giving full play to its function of guaranteeing 
property value, giving greater play to the self-regulatory function of the market and giving civil 
subjects more freedom of choice. 

6. Conclusion 

The pledge of patent rights plays an extremely important role in promoting capital financing 
and safeguarding the realization of claims, especially in promoting the competitiveness of SMEs. 
The feasible promotion of repeated pledge of patent rights can further help SMEs, especially 
science and technology-based SMEs, to broaden their sources of capital and promote their 
development. However, the implementation of repeated pledge of patent rights in practice 
requires a series of supporting regulations to assist, otherwise it may easily lead to the abuse 
of repeated pledge and damage the legitimate rights and interests of creditors. Although the 
current legal system has not yet fully affirmed the repeated pledge of patent rights, it can be 
seen that the repeated pledge of patent rights is not far away by referring to the legal provisions 
of mortgage, and the Civil Code has taken a great accommodating attitude towards it. The 
feasible of repeated pledge of patent rights is in line with the legislation and the right holder's 
own intention, and the legislator should actively improve the corresponding laws and 
regulations to prepare for its proper name in the law in the future. 
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