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Abstract 
From the birth of the first marriage law of the People's Republic of China in 1950 to the 
present, the divorce law has undergone many changes. Among them, the establishment 
of the divorce cooling-off period system, the promulgation of the Judicial Interpretation 
of the Marriage Law (3), and the adjustment of the divorce mediation system have caused 
the most extensive and heated discussions and debates. This gives us a good opportunity 
to analyze the intent of these laws and their impact on individuals and society in practice. 
Of the many values that influence the establishment and practice of divorce laws, the 
interaction between the values of individual rights and social stability is the most 
common. Analyzing the interaction of these two values in divorce law can not only reveal 
interesting interaction patterns between them, but also help to identify problems in 
legislation and judicial practice and make adjustments and improvements. 
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1. Introduction 

On December 26, 1923, Lu Xun gave a speech "What happens after Nora leaves?" to the students 
of Beijing Women's Higher Normal School. Lu Xun thought: "From a theoretical point of view, 
there are really only two paths for Nora: either fall, or come back." Different from many 
intellectuals who regarded Nora as the iconic figure of the women's liberation movement at 
that time, Lu Xun's attitude towards Nora was different. La Fate's vision is murky. Lu Xun 
believes that without economic power as a basis, leaving can only show that Nora has an 
awakened heart. 
Things and principles are very different today from the period in which Lu Xun lived. Chinese 
women still have a choice of divorce, a choice of divorce that is permitted and protected by law. 
This certainly speaks to the tremendous progress our society has made in securing women's 
rights and individual liberties. However, Lu Xun also revealed in the second half of his speech 
that financial struggles are not the only dilemma Nora faces. Nora could also face the accusation: 
How many wives have left their husbands because of you? How many mothers have left their 
children behind? Lu Xun's original words are: "At present, it may not be difficult for a Nora to 
run away, because this character is very special and his actions are fresh, and he can get the 
sympathy of some people and help life. Living in people's sympathy But if one hundred Nora 
runs away, even sympathy will be reduced, and if 110,000 run away, they will be disgusted." A 
person's running away is a free choice of the individual, and This increased freedom -- in the 
opinion of many people -- has negative social consequences: the disintegration of the family and 
the instability of society. This view was not unique to Lu Xun's era. Faced with the rising divorce 
rate in China in recent years, many people have begun to worry that this will have a negative 
impact on social stability. Some of them believe that too much freedom of marriage has brought 
about this instability. On the one hand, this view itself is extremely normal. This article will 
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reveal that the formulation and reform of China's marriage law, especially the divorce law, fully 
reflects the game and entanglement between the two values of individual rights and social 
stability; On the one hand, the logic behind this view requires us to ponder: which of the divorce 
laws reflect respect for individual rights and interests? And what are the considerations for 
maintaining social stability? What should be the relationship between the values of individual 
rights and social stability? 
This article will take the divorce cooling-off period, the 2011 "Marriage Law Judicial 
Interpretation (3)" and the mediation system in divorce as examples to analyze the game 
between the two values of individual rights and social stability embodied in its formulation and 
revision. The author believes that a balance should be maintained between these two values in 
divorce law. This breaking of the balance will not only hurt the two values themselves 
(excessive, either too strong or too weak, is approaching the extreme), but it will also hurt the 
progress that divorce law has made, such as the interests of the weak. relief, efforts to promote 
gender equality. 

2. Marriage Freedom and Social Stability under the Divorce Cooling-off 
System 

The cooling-off period for divorce has been established as stipulated in Article 1077 of the Civil 
Code, which will be implemented from January 1, 2021: "Within 30 days from the date when 
the marriage registration authority receives the application for divorce registration, any If one 
party is unwilling to divorce, the application for divorce registration may be withdrawn to the 
marriage registration authority. Within 30 days after the expiration of the time limit specified 
in the preceding paragraph, both parties shall apply in person to the marriage registration 
authority for issuance of a divorce certificate; if no application is made, the application for 
divorce registration shall be deemed withdrawn. "The provision increases the procedures for 
divorce by agreement, and also increases the variables of divorce. 
The original intention of the establishment of the divorce cooling-off system is to avoid the 
phenomenon of hasty divorce. It is a correction to the "Regulations on the Administration of 
Marriage Registration" promulgated in 2003. China's divorce system is a coexistence of divorce 
by agreement and divorce by litigation. The registered divorce system is the main way of 
divorce due to the convenience of the procedure and the protection of the parties' privacy and 
freedom of divorce. The "Regulations on the Administration of Marriage Registration" 
promulgated in 2003 eliminated the approval period, making the process of registering divorce 
easier to complete. The Leading Group for the Implementation of the Civil Code of the Supreme 
People's Court believes that, "In practice, because the divorce registration procedures in my 
country are relatively simple and there are no additional restrictions on the parties to the 
divorce, bad divorce behaviors breed, and the phenomenon of rash divorces increases, which 
is not conducive to family stability and even produces many Family conflicts and disputes.” In 
other words, the cooling-off period for divorce itself is the product of the mutual constraints of 
individual freedom and social stability: “Divorce freedom cannot be unlimited freedom, 
individual freedom is between family harmony and social stability, and it must be subject to 
Certain restrictions." 
The implementation of the Civil Code is expected to lead to fewer couples getting divorced by 
agreement. According to data from the Ministry of Civil Affairs, in the first half of 2021, the 
number of registered divorces nationwide was 966,000. "According to a reporter from China 
Business News, the number of divorced couples in the first half of last year was 1.595 million. 
However, due to the epidemic in the first half of last year, the data is not comparable. Therefore, 
it is calculated based on half of the total number in 2020, or the number of divorces in 2019. 
The data for half a year is more comparable. Among them, the number of divorce registrations 
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in 2020 was 3.733 million pairs, which is 1.865 million pairs by half, which is 1.93 times that of 
the data in the first half of this year. In the first half of 2019, the number of divorce registrations 
was 2.038 million pairs. That is to say, whether it is calculated using half of the data for the 
whole year of last year or the data in the first half of 2019, the number of divorce registrations 
in the first half of this year has dropped by about half." 
In addition, the decline in the number of registered divorces does not necessarily mean a 
decline in the number of divorces. It does not rule out that the parties have resorted to filing for 
divorce. Since there is no authoritative data on the number of divorces through litigation, it is 
difficult to judge the total number of divorces. 
The legislative proposal for a cooling-off period for divorce was first proposed by Shang 
Shaohua during the two sessions in 2010. On July 18, 2018, the Supreme Court issued the 
"Opinions on Further Deepening the Reform of Family Trial Methods and Working Mechanisms 
(for Trial Implementation)", and made provisions on the cooling-off period for divorce in Article 
40. There was a lively discussion before the official implementation. While the issuance of the 
opinion was based on the district court's practical explorations, many concerns and objections 
arose. Concerns mainly focus on the following two areas: 

2.1. Divorce Cooling-off Period and Freedom of Divorce 
Is the divorce cooling-off period an interference with the freedom of divorce? Judging from the 
interpretation of the leading group for the implementation of the Civil Code of the Supreme 
People's Court mentioned above, the answer is yes. The establishment of this system itself is 
the limitation of the value of "family harmony and social stability" to the value of "divorce 
freedom". Judging from the specific provisions of the law, the establishment of the divorce 
cooling-off period system does complicate the procedures for registering divorce. From a 
practical point of view, the establishment of the divorce cooling-off period system has indeed 
changed the way some people choose to divorce, that is, from registering for divorce to filing 
for divorce, which not only increases the monetary cost of divorce, but also increases the time 
cost. Because, according to the specific practice of the court, the rate of divorce in the first 
instance is not high. Although the "Civil Code" stipulates that "after the people's court has 
judged that the divorce is not allowed, the two parties have been separated for one year, and 
one party files a divorce lawsuit again, the divorce shall be granted", which provides a relatively 
clear expectation for the parties to the divorce, but the time Still longer though. In addition, the 
divorce cooling-off period also prolongs the process of registering the divorce, which is likely 
to bring harm to the interests of the disadvantaged party. Because the weaker party tends to 
benefit less from the marriage, is more inclined to end the marriage quickly, or even 
compromises for a quicker divorce. From these analyses, we can glimpse some of the concerns 
of those who oppose the cooling-off system for divorce. 
In addition, some people believe that the setting of the divorce cooling-off period is that the 
maturity of the majority pays for the indiscretion of the few. Jiang Shengnan, a representative 
of the People's Congress who holds this view, believes that "less than 5% of the people who get 
married and get divorced hastily or hastily get married and get divorced. Most people decide 
marriage matters after careful consideration. Therefore, the law should not use a small number 
of people. It’s a one-size-fits-all approach to the entire group of people who want a divorce.” 
Also, the cooling-off period for divorce brings some people a reduction in their willingness to 
marry. There have been such remarks on the Internet: "Compared with the need for a cooling-
off period for divorce, I think marriage requires a cooling-off period"; "It is hard to say whether 
the divorce rate can be reduced, but the marriage rate will definitely be greatly reduced." This 
corresponds to Stephanie Coontz's observation: "The effect of stricter divorce laws on reducing 
the number of divorces is small, but it is very likely that some people will lose faith in marriage 
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at all." And this possible phenomenon has an impact on China's marriage rate In other words, 
it makes things worse. 
Of course, the impact of the divorce cooling-off period system on marriage and family in China 
still needs the test of time, and we also need to accumulate more data and materials before we 
can make a fair evaluation of it. But also be wary of the possible negative effects mentioned 
above. 

2.2. Divorce Cooling-off Period and Domestic Violence 
Another controversy over the establishment of a cooling-off period system for divorce is closely 
related to domestic violence. There are two main types of disputes: 1. Most of the couples who 
want to divorce have deep conflicts. If the cooling-off period for divorce extends the divorce 
period, will it increase the possibility of domestic violence? 2. Will the setting of the cooling-off 
period for divorce bring more difficulties to the victims of domestic violence? 
For the first case, objectively speaking, there is indeed such a possibility. Of course, since the 
implementation time of the divorce cooling-off period system is still very short, there is no 
relevant person to make statistics on the number of such situations. But if the data show a 
higher frequency, lawmakers will need to reassess the rationale for the system. From a judicial 
point of view, once this happens, care must be taken to preserve the evidence. In addition, 
according to my country's "Anti-Domestic Violence Law", it is possible to apply to the local court 
for a safety protection order. However, in the current judicial practice, the number of victims of 
domestic violence applying for personal safety protection orders is limited, and the proportion 
of them being issued after they apply is not high. Moreover, in practice, there are still cases of 
"artificially raising the threshold for issuing personal safety protection orders". It can be seen 
that the implementation of the divorce cooling-off period system also needs to be coordinated 
with other laws and regulations, otherwise it may cause damage to the rights and interests of 
the parties. 
For the second case, many experts say that the cooling-off period for divorce is only applicable 
to the case of divorce by agreement, and it is best for a person who has suffered domestic 
violence to go to the court to sue for divorce, so that they can claim the corresponding divorce 
damages. But this only partially answers the second question. Because in practice, as a scholar 
pointed out, “After all, domestic violence marriages may be resolved through divorce by 
agreement, and considering that agreement divorce has a corresponding cost advantage over 
litigation divorce, if the parties can get rid of domestic violence marriage through agreement 
divorce, Then its interests will be more favorably safeguarded, and the law should not put 
obstacles to this.” 
The objection to the divorce cooling-off period from the perspective of domestic violence is, on 
the one hand, based on reasonable concerns and considerations, as pointed out in the analysis 
above, and on the other hand, stems from the fact that domestic violence occurs frequently in 
Chinese society, but The existing system provides insufficient protection for victims of domestic 
violence. The Anti-Domestic Violence Law was officially implemented on March 1, 2016, but 
many measures have not been well implemented in practice. For example, Article 14 of the 
"Anti-Domestic Violence Law" stipulates: "Schools, kindergartens, medical institutions, 
residents' committees, villagers' committees, social work service agencies, relief management 
agencies, welfare agencies and their staff are found to have no civil conduct during their work. 
Persons with limited capacity for civil conduct who suffer or are suspected of suffering from 
domestic violence should report the case to the public security organs in a timely manner." 
However, the compulsory reporting system has frequently failed in practice, as the Fang 
Yangyang case is an example. Another example, Article 16 of the "Anti-Domestic Violence Law" 
stipulates: "If the circumstances of domestic violence are relatively minor, and no public 
security management punishment will be imposed in accordance with the law, the public 
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security organ shall criticize and educate the perpetrator or issue a warning letter. The warning 
letter shall include the perpetrator. identity information, statement of facts about domestic 
violence, prohibition of perpetrators from committing domestic violence, etc.” However, after 
the police received a domestic violence call, if they found that the circumstances were minor, 
most of them regarded the domestic violence incident as a domestic dispute for mediation, and 
opened the Warning books are still very rare. For another example, the 23rd Anti-Domestic 
Violence Law stipulates: “Where a party applies to the people’s court for a personal safety 
protection order because he has suffered domestic violence or is facing the real danger of 
domestic violence, the people’s court shall accept it.” However, in judicial practice, due to the 
fact that It is difficult to produce evidence, the recognition rate at the trial is very low, and the 
compensation is very limited. Although the "Anti-Domestic Violence Law" has stipulated the 
application of domestic violence personal safety protection order as an independent cause of 
action, the court's issuance rate is low, and domestic violence cannot be effectively prevented 
and stopped. 
The cooling-off period for divorce is a product of mutual constraints between the two values of 
social stability and personal rights. When it was formally implemented, it marked that in this 
game, the law chose to tilt toward the value of social stability. This tilt has aroused public 
concern, whether the freedom of divorce has been violated, and the possibility of domestic 
violence. 

3. Personal Freedom and Social Stability under the "Judicial 
Interpretation of the Marriage Law (3)" 

Since the 1990s, changes in China's economic structure and rapid economic development have 
brought about changes in marriage, and family property disputes have become more and more 
frequent. After 2000, housing prices in cities skyrocketed, and many young people needed help 
from their parents to be able to afford to buy a house. This has led to parents having a great say 
in their children's marriage. The great changes in Chinese society have made it increasingly 
difficult for the old marriage law to meet the needs of mediating marital relations, especially 
property relations in marriage. Therefore, in 2001, a comprehensive revision of the Marriage 
Law ushered in, clarifying the distinction between "common property" and "personal property". 
In the same year, the Interpretation on Several Issues Concerning the Application of the 
Marriage Law of the People's Republic of China (I) also came into being, and confirmed that 
personal property would not be transformed into joint property of husband and wife because 
of the marriage relationship. Deborah S. Davis believes that this is a response to, and an 
intensification of, the trend toward privatization and individualization in Chinese society. Qiang 
Shigong believes that this reform reflects "in the balance of property, personal freedom and 
family stability are tilted in favor of personal freedom for the first time." The 2011 "Marriage 
Law Judicial Interpretation (3)" directly subverted The previous legal protection of family 
property. Qiang Shigong pointed out that "the decline of the family property system means that 
the last line of defense for family stability has also begun to shake." The data released by the 
Ministry of Civil Affairs from 2011 to 2015 supports this judgment: a total of 2.874 million 
divorces were filed in 2011. Yes, 2.207 million couples registered for divorce, and 667,000 
couples filed for divorce; in 2015, the number of divorce cases increased by 33.6% compared 
with 2011, and the number of divorces reached 3.841 million, of which 3.149 million were 
registered for divorce. Yes, 693,000 pairs filed for divorce. The law became more and more 
respectful of the individual's wishes for divorce, while more and more families were 
disintegrating. 
Deborah S. Davis calls this change in Chinese marriage life the privatization of marriage in China, 
which is the state's support for individual autonomy and economic freedom, and the weakening 



Volume 3 Issue 4, 2022 

DOI: 10.6981/FEM.202204_3(4).0046 

348 

Frontiers in Economics and Management 

ISSN: 2692-7608 

of its control over social stability. So, is personal freedom prevailing this time? Maybe not so 
simple. However, Qiang Shigong found an unexpected development in this wave of marriage 
privatization, which he called "re-feudalization": changes in social and legal backgrounds made 
"young people involve two families in the marriage process because of house problems", 
"Parents have more and more say in their children's marriage, economic factors such as real 
estate will become more and more important in marriage, and the elements of love will become 
weaker and weaker." "Marriage Law Judicial Interpretation (3)" "Originally The purpose is to 
facilitate the freedom of divorce and promote personal freedom, but the unexpected 
consequence is that the freedom of divorce destroys the freedom of marriage." Zhao Liuyang 
also came to a similar judgment: "On the surface, the judicial interpretation (3) does not This 
aspect of the regulation shows the logic of 'individualism', but it still continues the 'familism' 
consideration: the law's judgment on real estate takes into account the relationship between 
children and parents, and parents buy houses for their children even if the children divorce This 
is also to protect the rights of one of the parents of the parties who pay for the purchase of the 
house. Therefore, even if the legal provisions seem to be quite 'individualistic' on the surface, 
the practical consequences may be more serious with the mother's family. Close relationship, 
or even go back to 'ancestral shadow'." 
Under the Judicial Interpretation of Marriage Law (3), we have seen a more complex game 
between the values of individual rights and social stability. When the law tilts towards the value 
of freedom of divorce, a certain stability of society will be broken, but unexpectedly, "the 
freedom of divorce destroys the freedom of marriage". 

4. Personal Rights and Social Stability under the Divorce Mediation 
System 

The mediation system in China has a long history. Some scholars believe that the earliest 
mediation practice can be traced back to four thousand years ago; some scholars believe that 
China's mediation system is a product of Confucianism, which is characterized by emphasizing 
the value of compromise and persuasion; some scholars believe that the modern divorce 
system and divorce mediation Some models began to take shape in the seventeenth century; 
some scholars believe that the court mediation system in contemporary China was “formed 
under the special conditions of the Chinese revolutionary process”, which is very distinctive 
and has a core position in the Chinese civil legal system. . The scholar pointed out, "Until 1989, 
the eve of the 1990s when the judicial system had undergone significant changes, 80% of the 
civil cases handled by courts across the country were settled through mediation, and only 20% 
of cases were settled by second judgment..." Civil disputes and civil cases are a fine tradition of 
judicial work in my country." Therefore, "no matter the past or the present, mediation has been 
regarded as a distinctive feature of China's civil legal system." 
In traditional Chinese society, litigation is seen as negative, inconsistent with the prevailing 
Confucian norms, and seen as a disturbance to social harmony. In the face of disputes, people 
are more inclined to resort to mediation within the family, and marital disputes are regarded 
as family scandals and cannot be publicized. Divorce is more of a model in which the husband 
divorces his wife. By 1931, the Civil Code promulgated by the Nationalist government gave 
women equal civil, political and property rights, and the Family Law also stipulated that divorce 
could be done in accordance with the law. At the same time, the Communist Party of China has 
also developed a unique marriage system. After the founding of New China, the first marriage 
law of the People's Republic of China was promulgated in 1950. Article 17 of the Marriage Law 
stipulates: "Divorce shall be granted if both parties voluntarily divorce. If one of the men and 
women insists on divorce, the divorce shall also be granted if the mediation of the district 
people's government and judicial organs is invalid." The promulgation of the Divorce Law was 
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welcomed by many women. Women are also more willing to exercise this right, while husbands 
and parents are more on the side of maintaining old feudal marriages. However, the increase in 
the number of divorce applications brought about by the Marriage Law of 1950 still poses a 
certain threat to the stability of the family and society, and also touches the interests of 
supporters of the old marriage system. 
Under the influence of various forces and the political environment of the time, in the late 1950s, 
until the 1970s, it was extremely rare for a disputed divorce request to be supported, and more 
resort to mediation). The goal of mediation is "reconciliation and reconciliation". Huang 
Zongzhi believes that mediation and reconciliation is "a compulsory 'service' to eliminate 
marital conflicts through the judicial system," which is very different from traditional Chinese 
and modern Western mediation concepts: "It uses moral exhortation, material incentives, and 
party - The coercive pressure of the government and the courts to suppress unilaterally 
requested divorces, thereby minimizing fierce confrontation; its constructive concept is 
affection, that is, it regards conjugal affection as the crucial foundation of marriage and divorce; 
its practical logic is It is necessary to end the old-style marriages without good feelings, and to 
protect the new-style marriages with good feelings to the greatest extent possible." 
The 1980 Marriage Law and the 1989 "Several Specific Opinions of the Supreme People's Court 
on How the People's Courts Trial Divorce Cases Determine That Husband and Wife 
Relationships Are Really Broken" have reduced their reliance on mediation and their 
restrictions on divorce. At the same time, the unique situation of "mediation and reconciliation" 
and "complete domination of divorce law practice" has also come to an end. Divorce figures for 
2000 already show that mediation and good fortune "no longer have absolute dominance" in 
practice. At the same time, Huang Zongzhi also reminded that such changes should not be 
exaggerated: "Those changes brought about by the relaxation of legal restrictions on divorce, 
although only a fairly mild trend in the eyes of Americans who are prone to divorce, have also 
stimulated In 21st century China, unilaterally requested divorces remain difficult to grant, and 
mediation and reconciliation, a legacy of Maoism, remain an important feature of China’s civil 
legal system.” 
The practice of divorce mediation in this period has attracted the attention of many Western 
scholars. Scholars are divided on this. For example, Kenneth Cloke came to China in 1984 and 
made a very positive evaluation after examining China's mediation system. "Social cooperation, 
individual responsibility for social progress, contempt for selfishness, unity and harmony, 
mutual respect and trust, these values are not empty words in China's dispute resolution 
mechanism, but are real," Cloke wrote. Martha J. Bailey argues that Cloke's view of mediation 
as a combination of social control and individual autonomy is conceptually paradoxical, an ideal 
type that has never been realized in China. According to Bailey, the mediation system of this 
period in China "implies the social control exercised by authoritarian governments and the 
maintenance of feudal, patriarchal social norms." Cloke's understanding of China's mediation 
system is closer to that of mediation system practitioners, but the difficulties that Bailey's 
divorce mediation system brings to Chinese women are also real. 
If the origin of the mediation system is traced to Confucianism and social practice, then its 
establishment is the pursuit of social harmony and stability in traditional China. In later practice, 
many factors were combined, and in the practice of divorce law it became a "mediation and 
reconciliation" system. It is true that under mediation and reconciliation, "the court not only 
resorts to moral exhortations, but also to material stimuli and pressures from the judiciary, the 
family, the community, and even society." Statically, this is the interference of social control on 
individual autonomy for the purpose of social stability. However, mediation is also constantly 
changing. Mediation is a kind of compromise, which can not only satisfy the desire for freedom 
of marriage, but also reduce the opposition of traditional society. Mediation provides a flexible 
framework for dealing with conflicting values. Until now, it has been able to flexibly cope with 
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various current value conflicts. The mediation and reconciliation system has Chinese 
characteristics and is of great practical wisdom. 

5. Conclusion 

The formulation and revision of laws, as well as the legal provisions themselves, are produced 
in the interaction of various values under the influence of various factors. The strengths and 
weaknesses of different values are constantly changing, and their interaction patterns are also 
the same. From the perspective of the interaction between the two values of personal rights 
and social stability, this paper selects the divorce cooling-off period system in the divorce law, 
the "Marriage Law Judicial Interpretation (3)" regulations, and the divorce mediation system 
as examples to demonstrate the relationship between personal rights and social stability. 
Stability in these three situations is how interaction, and the impact on divorce law practice, 
provides an interpretation of divorce law and practice. Hope to contribute to future judicial 
practice. 

References 

[1] Qiang Shigong. The Chinese Family under the Action of the Judiciary: From the Supreme Court's 
Judicial Interpretation of the Marriage Law [J]. Cultural aspect. 2011. (02). 

[2] Zhao Liuyang. Property Rights and Family Politics: Real Estate Division in Contemporary Chinese 
Divorce Legal Practice [J]. Tianfu Xin Lun. 2017.(03). 

[3] Huang Zongzhi. Practice of Divorce Law: The Origin, Fiction and Reality of Contemporary Chinese 
Civil Legal System [J]. China Rural Research. 2006. (01). 

[4] Martha J. Bailey. Mediation of Divorce in China [J]. Canadian Journal of Law and Society, 1993, Vol.8 
(1). 

[5] Deborah S. Davis. Privatization of Marriage in Post-socialist China [J]. Modern China, 2014, Vol. 40 
(6). 

[6] J. A. Cohen. Mediation in the Eve of Modernization [J]. California Law Review, 1966. (54). 
 


