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Abstract 
In the construction project contract, the general contractor often through the 
establishment of "back-to-back" clause, so that the next hand contractor and the owner 
of the delay in the payment of the project risks.The author thinks: "back to back" clause, 
its nature belongs to conditional clause, itself is valid agreement.When the contract is 
invalid, the "back to back" clause becomes invalid, but it can still be applied according to 
the law.However, when the owner is obviously lazy in exercising his rights, the payment 
terms are formulated and the owner can no longer invoke the "back-to-back" clause to 
defend. 
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1. Introduction 

Back-to-back, as a sporting term, usually refers to two consecutive road games."Back to back" 
in the contract is another concept, generally because one of the parties signing the contract 
(usually the party with payment obligations) has another contractual relationship with a third 
party, so both parties agree to take the performance of the contract between the party and the 
third party as the premise of the performance of the contract.In China's construction industry, 
back-to-back clauses are widely used in construction contracts, However, the current laws and 
regulations and judicial interpretations in China have not made clear the definition, nature and 
effect of back-to-back clauses.In judicial practice, courts and arbitrators have different views 
on the understanding and application of back-to-back clauses.How to grasp the litigation 
disputes caused by back-to-back clauses and how to avoid the relevant risks in practice, it is 
necessary to conduct in-depth discussion. 

2. The Concept and Practical Significance of Back-to-back Clauses. 

The concept of "back to back" does not only exist in the construction contract of the 
construction project, in the daily business field, back to back transaction behavior is also 
widespread, there are many kinds of trade back to back transaction.The back-to-back clause in 
the construction project contract mainly refers to that after the employer and the contractor 
conclude the construction project construction contract, the contractor subcontracts or 
subcontracts the project to the next contractor (not only refers to the professional 
subcontractor and labor subcontractor, but also includes the subcontractor and the actual 
construction person attached to it).In the professional subcontracting, labor subcontracting or 
subcontracting and affiliate contracts between the contractor and the next contractor, it is 
agreed that the settlement between the employer and the contractor shall be the basis of the 
price between the contractor and the next contractor, and the contractor shall pay the next 
contractor only after receiving the payment from the employer.That is to say, the premise for 
the contractor to pay the project in the first hand is that the employer has settled and paid with 
the contractor. 
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The back-to-back clauses discussed here are mainly for the payment type clauses, that is, after 
the contractor receives the payment, it determines the "payment" according to a certain 
percentage.There are some back-to-back terms agreed is the "price", such as the agreement in 
the contract and contractor settlement, according to a certain proportion of the contract price 
to determine the next contract price amount.In addition, in the construction contract, there are 
such as contract scope and technical standards back-to-back, quality assurance back-to-back, 
letter of guarantee back-to-back, breach of contract liability back-to-back and so on.These 
situations will not be discussed in this paper. This paper only launches the back-to-back clauses 
of "payment" type, and mainly discusses the back-to-back agreements in subcontracts. 
At present, in China's construction market, developers (contractors) delay in the payment of 
the project is common, even has become a normal situation.For an experienced contractor, it 
will use their own advantages, set up a back to back terms in the subcontract, such not only can 
reduce the mat endowment cost, more can happen in case of delayed payment or even to refusal 
of payment of the project payment, in terms of back-to-back conventions to request payment 
of subcontractors defense, thereby reducing the risk of loss. 

3. What is the Nature of Back-to-back Clauses. 

As for the nature of back-to-back clauses, the mainstream academic views are divided into two 
groups. One group thinks that back-to-back clauses are conditional clauses, while the other 
thinks that they are term clauses. 
In judicial practice at present, the majority of ideas tend to back to back terms of conditional 
clause, the reason is that: in general, the essence of back-to-back terms is the total package party 
with hand subcontractors in the contract, the total package can get to the payment of the total 
package project payment as pay the necessary conditions of the subcontract project payment. 
The scholars who hold this view mainly rely on the provisions of Article 45 of the original 
Contract Law and Articles 158 and 159 of the current Civil Code.They hold that: First of all, 
although the project reaches a certain progress or point seems to be a certain fact in the future, 
the employer's progress payment is natural.However, in fact, whether the project can be carried 
out smoothly and the contract can be performed according to the contract is often affected by 
various internal and external environments of the project. Both the validity of the contract and 
the performance of the contract may lead to the premise of payment by the employer 
corresponding to back-to-back clauses in the contract becoming an uncertain fact in the 
future.Secondly, for the contractor, the initial purpose of setting back-to-back clauses in the 
contract with the subcontractor is to "bind" the interests of the subcontractor and the payment 
behavior of the contractor with the advantage of the contractor, so as to disperse the risk of the 
contractor delaying the payment of the project.Therefore, in the sense of conferring meaning, 
back-to-back clauses should also be conditional. 
Some other views think that back-to-back clauses should belong to term clauses.Since the 
subcontractor is willing to sign the contract with the contractor and agree that the payment 
from the employer is the prerequisite for payment, it naturally believes that the contractor can 
get the payment of the project price from the employer.Payment by the employer is a certain 
fact that will occur in the future, otherwise the subcontractor cannot agree to set up such back-
to-back clauses, as this would be contrary to the original intention of the contract signed by 
both parties.In other words, once the quality of the completed project reaches the qualified 
standard, the payment of the employer is the fact that can be determined in the future, at most, 
the payment period is longer or shorter. 
The author thinks that it is more practical to define back-to-back clauses as conditional 
clauses.First of all, if back-to-back clauses only have the nature of time, there is no problem that 
the clauses will take effect in advance because of the negative behavior of the contractor. 
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Secondly, there are also cases in which the employer is unable to pay the project fee to the 
general contractor due to reasons such as bankruptcy of the employer. In this case, the payment 
by the employer obviously becomes a fact that the condition is difficult to achieve, rather than 
a certain fact that will happen in the future, and the view attached to time limit is no longer 
applicable.In addition, through case search, it can be seen that in judicial practice, most courts 
also adopt the conditional view.For example, in the case of (2021) no. 4924, the Supreme Court 
held that the settlement agreement between the two parties stipulated that the settlement 
payment should be paid after receiving the payment from the owner, which was a provision of 
the payment conditions for the project.Another example is the case of  (2021) no. 6233, Urumqi 
Intermediate People's Court held that the back-to-back clauses involved in the contract refer to 
the payment by the owner as the condition for the contractor to pay the project money to the 
subcontractor, which is a conditional contract clause in form.Therefore, the classification of 
back-to-back clauses as conditional clauses follows the consensus of judicial practice and is 
more consistent with the corresponding theory of civil law. 

4. The Effect of the Back-to-back Clause Itself 

The validity of a clause is related to whether the content of the clause can be recognized and 
supported by law, so as to realize the purpose of the original agreement.If only on the back to 
back clause itself to analyze its effectiveness, there are no more than two views, that is, effective 
and invalid. 
The validity theory holds that the back-to-back clauses in the contract are the manifestation of 
the parties' autonomy of will, the disposal of their own rights and interests between equal civil 
subjects, and there is no violation of mandatory provisions of laws and regulations, so they 
should be valid.At the same time, the existence of back-to-back clauses, in line with the current 
trading habits of the construction market, has its rationality, but also comply with the principles 
of voluntary equality, honesty and credit in the civil law. 
On the other hand, the invalidity theory holds that back-to-back clauses are premised on the 
payment of the general contract, thus constraining the payment of the subcontract, which 
violates the principle of relativity of contract.As a result, the interests of the subcontractor 
cannot be guaranteed under the condition that the subcontractor cannot fully understand the 
credit standing and performance ability of the employer.At the same time, it also seriously 
violates the principle of fairness, which may lead the general contractor to transfer the capital 
risk that should be borne by it to the subcontractor, which is easy to encourage dishonest 
behavior. 
At present, some local high courts in China have positively affirmed the validity of back-to-back 
clauses.For example, Beijing High People's Court has made it clear that the contractor shall pay 
the project fee to the contractor after settlement is made between the contractor and the 
contractor and the contractor pays the project fee in the subcontract.In addition, the guidance 
of Anhui Provincial High Court stipulates that the actual construction person and contractor 
have agreed to the settlement result of the employer and the contractor as the basis of 
settlement, should support its reference to the contract signed by the employer and the 
contractor to determine the project price proposition.Although the guidance is not for 
subcontract disputes, there is no doubt that it also recognizes the validity of back-to-back 
clauses. 
In judicial practice, most courts recognize the validity of back-to-back clauses.For example, in 
the case of (2019) no.3082 , Suqian Intermediate People's Court held that the "back-to-back" 
clause did not violate mandatory provisions of laws and administrative regulations, and should 
be recognized as legal and effective.In the Case of (2020) no. 958, Jiangxi Provincial High Court 
held that the back-to-back clauses agreed in the subcontract were effective agreements 
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between the parties on conditional payment of the project money and binding on all parties.In 
the case of (2022) no. 846, Shenyang Intermediate People's Court held that the "back-to-back" 
payment terms were the true intentions of both parties, and did not violate mandatory validity 
provisions of laws and regulations and public order and good customs, and should be legal and 
effective. 
Of course, there have been cases in which courts have held back-to-back clauses invalid.As for 
the case of (2020) No. 45, Xinjiang High Court held that, according to the principle of relativity 
of contract, whether the contractor received payment from the owner company in accordance 
with the contract between the contractor and the owner does not affect its payment to the 
subcontractor for the project.And as in case (2019) no. 517 Xingtai Court think, although the 
contract to receive the developer the balance payment as the payment condition, but its 
construction management risk on to made, so the contract for the format, the agreed payment 
conditions belongs to exclude made mainly in terms of the right to the part does not produce 
contract effectiveness. 
The author thinks, back to back clause itself should belong to effective agreement.No matter 
from the background and function of back-to-back clauses, or from the autonomy of meaning, 
does not violate the mandatory provisions of law, it meets the effective conditions.And there 
are some unreasonable points in the invalid statement: 
First, back-to-back clauses are not standard clauses.Back-to-back clauses are reached through 
one-to-one negotiation, and both parties have the opportunity to conclude a contract freely. 
They cannot be identified by the legal rules of "exempting one's own responsibility, excluding 
the rights of the other party, aggravating the obligations of the other party and being directly 
invalid". 
Second, back-to-back clauses do not violate privity of contract.In the subcontract, the employer 
is not a party to the contract, and does not need to bear the payment obligation directly, so it 
cannot be the subject to assume the liability for breach of contract.The subcontractor's payment 
request object is still the main contractor, but the payment terms are reached from the main 
contractor contract. 
Third, back-to-back clauses do not violate the principle of fairness.For the subcontractor, it 
obtains the trust of the contractor by accepting the contract terms and sharing the risks of the 
contract with the contractor, and then enters the project, which is an equivalent behavior of 
exchanging one kind of payment for another, which is fair and reasonable.At the same time, 
according to Article 151 of the Civil Code [Article 151 of the Civil Code, "If one party takes 
advantage of the other party's situation in distress or lack of judgment, which makes the 
establishment of a civil legal act obviously unfair, the aggrieved party shall have the right to 
request the people's court or arbitration institution to cancel it."], if the contract terms are 
obviously unfairness, they are within the scope of revocability rather than of course invalid. 
Therefore, it is also contrary to the current law to deny the validity of back-to-back terms by 
means of obvious unfairness. 

5. Effectiveness and Application of Back-to-back Clauses in Case of 
Invalidity of Contract 

Although most people think that the back-to-back clause itself is a valid clause, but as a part of 
the contract, if the subcontract is directly identified as invalid contract, does the back-to-back 
clause in it still have validity?The answer is no.In theory, an invalid contract is not legally 
binding from the beginning, the contract is null and void as a whole, and all clauses in the 
contract shall be null and void unless they are dispute resolution clauses.However, the back-to-
back clause obviously does not fall under the dispute settlement clause stipulated in Article 507 
of the Civil Code.And do not have independence, so back-to-back clauses should be invalid as 



Volume 3 Issue 5, 2022 

DOI: 10.6981/FEM.202205_3(5).0053 

406 

Frontiers in Economics and Management 

ISSN: 2692-7608 

the contract becomes invalid.In judicial cases, people's courts basically adopt the view that 
"contract is invalid and back-to-back clauses are also invalid". 
Then the question arises, after the back-to-back clause is invalid because of the subcontract, 
can the general contractor refer to this clause to refuse to pay the project? 
Some courts have taken a negative view.For example, in the case of (2018) no. 4727 , Wuhan 
Intermediate People's Court held that, according to the provisions of Article 2 of the Judicial 
interpretation of construction contract disputes of the Supreme People's Court, "payment of 
project money by referring to contract provisions" mainly refers to the contract provisions on 
the valuation method and valuation standard of project money.Does not include the terms of 
payment stipulated in the contract.Therefore, the contractor's claims that the owner has not 
audited the settlement of the project involved and that the payment conditions for the project 
have not been achieved are groundless in law and cannot be supported. 
But the author thinks that even if the contract is invalid back to back clause can still refer to 
apply.According to the provisions of Article 24 of the judicial Interpretation of Construction 
Projects of the Supreme People's Court newly implemented in 2021, all construction contracts 
concluded by the parties concerned are invalid, but the project quality is qualified, and the court 
should support the request of one party concerned to "compensate the contractor in 
accordance with the contract actually performed on the project price".That is, for the 
subcontractor, in the case of invalid subcontract, it can request the general contractor to pay 
the project by referring to the agreement on project price in the contract.Therefore, if back-to-
back terms belong to the "payment terms" of the project price, they can be applied by reference., 
jiangsu provincial high court on some issues of the project construction contract disputes 
solution article 5.It makes clear that when the contract is invalid, the applicable terms can be 
referred to, including "project price, payment time and payment progress agreed in the 
contract".Therefore, according to the point of view of the document, from the form of back-to-
back clauses and the purpose agreed by the parties to the contract, the back-to-back clauses 
undoubtedly belong to the project price payment clauses, which should be referred to and 
applicable. 
This is reflected in the corresponding judicial cases. For example, in the case of (2020) no. 
10428 , Guangdong High Court held that the contract involved in the case was invalid and the 
project had passed the acceptance inspection, so the corresponding project payment should be 
paid according to the agreement of the contract involved.The project payment agreed in the 
contract is to be paid back to back according to the proportion of the project payment received 
by the contractor. The actual constructor should be clearly aware of the premise of payment 
when signing the contract. Therefore, the court of second instance makes a judgment based on 
the stipulation of "The premise of payment by the owner" in the contract involved, which is not 
justified. 

6. Analysis of Achievement of Payment Terms in Back-to-back Terms 

Generally speaking, there are three legal effects in terms of the payment conditions targeted by 
back-to-back clauses: conditional normal achievement, conditional determined non-
achievement and conditional artificial achievement. 
In judicial practice, there are relatively few disputes arising from the normal achievement of 
conditions and the definite failure of conditions. Most of these cases focus on the issue of 
whether the conditions of payment are fabricated achievements.According to the foregoing, in 
the case of construction project, whether the contract is valid or invalid, the general contractor 
can defend in accordance with the back-to-back clauses agreed in the subcontract, so as to 
achieve the purpose of postponing the payment of the project.In practice, however, this defence 
is not always upheld.This is because although the back-to-back clause can be applied or referred 
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to, the subcontractor is always in a disadvantageous position, so it cannot know the progress of 
settlement and payment between the main contractor and the employer. Once the main 
contractor does not settle or the employer does not pay, it is obviously unfair to the 
subcontractor.Therefore, in the judgment, the court will consider whether the general 
contractor has fault reasons, such as whether it has exercised the obligation to demand the 
project payment from the employer, so as to judge whether the payment conditions agreed in 
the subcontract can be "regarded as" achievement, that is, whether the achievement is 
fabricated.If it is finally determined that the proposed payment terms are successful due to the 
contractor, the Contractor shall pay the subcontractor regardless of whether the contractor has 
received the payment from the Employer. 
The corresponding judicial judgment case views are as follows :The case of (2020) no. 106 , the 
Supreme Court held that although China construction first engineering co., ltd. proposed the 
back-to-back agreement in the contract, it was not liable for payment under the condition that 
the owner did not pay.However, such exemption shall be based on its normal performance of 
obligations such as assisting in acceptance inspection, assisting in settlement and assisting in 
payment collection.At present, China Construction First Engineering Bureau has not provided 
effective evidence to prove that it has actively performed the above obligations. On the contrary, 
the testimony of its staff confirms that it is subjectively negligent in performing its duties. This 
situation belongs to the condition that the parties in the conditional contract under the Contract 
Law improperly prevent the fulfillment of the conditions for their own interests, and the 
conditions are considered to have been fulfilled.Therefore, China Construction First Bureau's 
claim that the "back-to-back" condition has not been achieved and that it has no payment 
obligation is not justified. In The case of (2021) no. 650, Shanghai High Court held that Broad 
Company claimed to make payment within ten days after receiving the payment from the owner 
under the terms of the contract.The purpose of this "back to back" clause is for Yuanda to share 
the risk with Baosteel and gain the time benefit.However, yuanda Did not resort to litigation or 
arbitration to recover the project payment until January 2021, and the failure to pay the project 
payment is not the reason for Baosteel Steel Structure Company.Therefore, the court of first 
and second instance held that Yuanda Company could not invoke the "back to back" clause to 
require Baosteel Steel Structure Company to wait indefinitely, which was correct. 
It can be seen that in the above cases, while recognizing the validity of back-to-back clauses in 
the contract, the people's court considered the obligations of the contractor and the interests 
of the subcontractor, in order to solve the problem of unbalanced interests between the 
contractor and the subcontractor caused by the back-to-back clauses from the perspective of 
fairness.In litigation, the total package party on back-to-back terms of payment is not 
achievement, came to defend the subcontractor payment requests, the people's court are 
generally from the total package party failed to perform its obligations, duration, the 
subcontractor can expect sex, etc., the project payment to the contractor party whether there 
was a significantly delayed in the exercise of rights.It is obviously unfair for the subcontractor 
to continue to be bound by this clause if the contractor has acted or failed to act in violation of 
the principle of good faith and thus obstructed the achievement of the condition.Therefore, 
when the back-to-back clauses are formulated, the subcontractor is justified in exercising its 
rights. 

7. Summary 

To sum up, the author believes that: 
The "back-to-back" clause in the construction project contract belongs to the agreement 
between the contract counterpart on project payment and other matters, and is the product of 
the balance between interests and risks. 
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The nature of the "back-to-back" clause shall be conditional, and the corresponding payment 
obligation shall arise when the condition is fulfilled. 
"Back to back" clause itself is a valid agreement, so it can be used as the defense basis for the 
payer to resist payment. 
When the construction contract is invalid, the "back to back" clause is invalid, but it can still be 
applied by reference. 
When the obligatory payer is obviously lazy in exercising his rights and the payment terms are 
made up, it is difficult to get the support of the court to invoke the "back-to-back" clause to 
defend. 
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